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TRADE MEASUREMENT ADMINISTRATION BILL 2005 
Consideration in Detail 

The ACTING SPEAKER (Dr S.C. Thomas):  Does the minister have any advisers to introduce?   

Mr J.C. KOBELKE:  I do not, because the bill has come on quickly.  We can certainly use the little time 
available to make progress.  If there are matters that go into more technical detail than I am able to give, either 
we will defer that matter or I will give an undertaking to come back with the specific answers.  

Clauses 1 to 31 put and passed.  

Clause 32:  Execution of warrant - 
Mr G.M. CASTRILLI:  Clause 32(2) states, in part - 

A search warrant authorises an inspector - 

(a) to enter the premises specified in the warrant using any force that is reasonably necessary to do 
so; 

Who pays for any damage if charges are not proven or laid?  I am referring to forced entry, or something of that 
nature.  What happens in those scenarios?  If there is forced entry and damage occurs, and no charges are laid, 
who then pays for that damage? 

Mr J.C. KOBELKE:  I think the member will find that this provision also exists in other legislation.  The full 
answer to the question would relate to existing practice and precedent.  Clause 32 provides that an inspector may 
use or rely on a warrant to enter premises and may be accompanied by other persons.  The inspector must 
produce the warrant if requested to do so by the person occupying the premises.  The issue the member quite 
rightly raised is that if the entry happens to be a mistake - either the wrong premises were entered or no evidence 
was found to indicate some breach of the law - the person would feel that he or she had not been properly treated 
and potentially had some claim against the officer or the department.  As I have indicated, this type of provision 
exists in other legislation.  The issue is open to legal recourse depending on whether the aggrieved person wishes 
to make a claim that he or she was treated in a harsh or unreasonable manner or whether there was the 
imputation of some particular motive in the actions of the officer.  Fortunately, in public administration in 
Western Australia generally, that is not expected, and there is very little evidence of officers abusing that sort of 
power.  However, in making these laws we need to be aware that, in extreme cases, there may be abuse of power 
or simply an unacceptable mistake that leads to these powers being used in an inappropriate way.  The issue then 
comes back to whether that person wishes to take action.  We regularly settle these matters by act of grace 
payments, if a mistake was clearly made and the government accepted responsibility for it.  As I attempted to 
indicate to the member, the resolution of any particular matter will depend on the exact evidence and facts of the 
case.  In extreme cases it may result in legal action against the state and the officer, but a more standard approach 
would be that if it was a genuine error, the state would simply pay reparation or make good whatever damage 
was done.  

Mr M.W. TRENORDEN:  To whom is the inspector responsible?  On the surface, according to this legislation, 
an inspector may, with no real information and on writing a warrant on his own cause, have entry to someone’s 
premises.  Surely there will be some rule of administration or operation.  Whom is the inspector responsible to, 
and is there some code of conduct or operation to which these inspectors will have to pay heed?  We do not want 
these people turning up like parking inspectors and deciding to charge someone.  They really must have some 
reasonable cause to go into premises.  Action by an aggrieved private enterprise person is unlikely to be 
successful because of the protection the state gives to its operatives, which is quite fair.  In a nutshell, my 
question is: whom is the inspector responsible to and will there be a code or a policy that these inspectors have to 
operate by?  Otherwise, we are laying down a very draconian law.  

Mr J.C. KOBELKE:  I thank the member for the question.  He will find that the general operation of the 
matters he requested information about really sits with the way things already work.  Nothing extraordinary is 
happening here.  Clauses 6 and 8, particularly clause 8, give the commissioner the power to delegate, so the 
officer is acting in the place of the commissioner on that delegated authority.  Clause 11 provides for the 
supervisory role of the commissioner.  It states - 

An inspector under section 9(1) or 10 is subject to the direction and control of the Commissioner in the 
performance of the inspector’s functions. 

These are the policies of the department of which the inspector is an officer.  They provide the priorities and the 
criteria for taking prescribed actions and they can be adjusted from time to time.  There is also the code of 
conduct of a public sector officer, and the standards that they would be required to meet under that code.  They 
are generally well known to people.  If the particular protocols and performance requirements laid down 
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specifically by the department did not cover a particular area, or seemed to be inadequate, there would also be 
the general public sector standards with which the officer is clearly required to comply.  This goes to matters of 
making sure that people do not act in an arbitrary way and are cognisant of the rights of the people with whom 
they are dealing and their responsibility to act appropriately. 

Mr M.W. TRENORDEN:  I will continue with this point.  Even though a regime is in place now - I agree that 
during my term as a member of Parliament I have not heard any complaints - a little later we will deal with the 
Trade Measurement Bill 2005, which significantly changes the mode of operation.  There is a different reason 
for the roles of the inspectors to exist beyond the passage of the Trade Measurement Bill 2005.  As the minister 
is fully aware, having carriage of this bill, there are new matters in this bill that, even though they are issues 
today, will be prescribed issues into the future.  I made a comment earlier that the pressure on these inspectors 
will be greater after the passage of the Trade Measurement Bill 2005 than under the current arrangements.  

Mr A.J. SIMPSON:  With reference to the comments made by the member for Avon, I would like to know 
about the policing powers of the inspectors.  The guidelines inform them of how far they can and cannot go.  Do 
the police have the right to inspect the machinery of a business that deals with weighing or selling a product, 
whether it be a fuel or liquid?  Where do the policing powers come from? 

Mr J.C. KOBELKE:  They have the powers that are given to them by this legislation. 

Debate interrupted, pursuant to standing orders. 
 


